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Ideas, like wild animals, are yours while they continue in your possession; but no longer.[1]

It is incorrect to say that the judiciary protected property; rather they called that property to which 
they accorded protection.[2]

While work has started to appear on intellectual property in the global political economy, this has 
been largely 'problem solving' and not `critical', to use Cox's terms.[3] Here I aim to problemarise 
the concept of intellectual property itself and reveal the power structures that underlie its political  
economy. If 'almost everyone who has thought about politics seriously has something to say about 
property',[4] then so should a `serious' account of political economy. Reeve argues that `property' 
links economic, legal and political systems together, but, while `property' has been a way in which 
the boundaries between these systems have been delineated, it has also made those very distinctions 
difficult to fix.[5] In the same way that Polanyi established that nothing was 'natural' about markets 
(their emergence and persistence),[6] nothing is fixed or `natural' about property (and its emergence 
and persistence). This may seem an unnecessary claim as property is a social institution constituted 
by its social/cultural/legal environment. However, the present conceptual resolution of the character  
and applicability of `property' implicitly denies its contingency on the current political economic  
settlement: it is characterised as having `always been with us'. Therefore, I pose the seemingly 
innocent query: `what is property?'. As the following account will show this is actually a 
fundamental conceptual question.[7]

First I briefly outline the importance of an analysis that recognises the agenda-setting nature of 
structural power. I note the construction of law as part of the development of the state and suggest 
that conceptions of property played a major role in the emergence of an international economic 
sphere, distinguishable from the state system.[8] This helped facilitate the classical `liberal' division 
between international politics and economics, opening up a space for the expansion of international 
economic exchange. I then discuss the recognition of intellectual property within the overall 
discussion of `ontologies of property'. Christopher May, Faculty of Economics and Social Science, 
University of the West of England, Frenchay Campus, Coldharbour Lane, Bristol BS16 I QY, UK. 
Conventionally, ontology refers to the nature and essence of things in themselves. While property is 
not a thing but a socially constructed institution, one of the changes that the idea of property 



underwent in the 17th century was from a rights-based construction to one of alienability: property 
understood independently of its particular `owner'. Therefore, while an ontology of an institution 
makes little sense, when that institution has the character of a `thing' attributed to it, highlighting 
various ontologies may be apposite.[9]

The importance of property's ontological variance is not always (or even often) recognised. For 
instance, Waldron, in what is otherwise an extensive and elaborate discussion of `private property', 
sees no need to analyse forms of intangible property separately, except to assure the reader that 
these can be dealt with under the same schema as material property.[10] My contention is that this is 
most certainly not the case.[11] Because of its character intellectual property cannot be 
unproblematically brought into economic relations on the same basis as material-based property. By 
attempting to ensure that certain intellectual property is understood in the same way as material  
property, and similar `common-sense' protection is afforded these `intellectual objects', 
legitimisation is asserted rather than established. This assertion takes place within what Susan 
Strange has termed the `knowledge structure'.
The knowledge structure, intellectual property and the state

As I have argued elsewhere, a Strangian analysis helps the identification of power structures which, 
through their ability to set (or inform) agendas, have a considerable effect over outcomes in the 
global political economy. The variable ontologies of `property', linked with the question of their  
justification, are one such agenda. I understand Strange's knowledge structure to include not only 
the conception of knowledge as information (and its technology of delivery), but also the beliefs 
and perspectives that affect our sociopolitical relations.[12] The interaction between notions of 
property and the political economy of intellectual property is intimately linked to the way that  
agendas of inclusion and exclusion are set when knowledge itself becomes a productive resource.

In Strange's conception the knowledge structure is entwined with three other structures--security, 
finance and production--of the (international) political economy, all of which need to be recognised 
in any particular political economic settlement. [13] For the purposes of the exploration of 
intellectual property rights the key factor is that the structures act as the pathway through which 
material developments make an impact on concepts used to understand them. Equally, through the 
knowledge structure conceptual developments affect the agenda of acceptable outcomes from which 
bargains may be constructed in all four structures. Thus knowledge (in the sense of acceptable 
agendas of inclusion) defines the character of appropriable knowledge, reflecting the structural 
power in this structure and its three counterparts.

What intellectual property is (that is, what comes within its remit and how it is justified) is not 
fixed, but is the function of the need of capitalism (as the defining macro-knowledge of the 
knowledge structure) to exploit new resources made available by new technologies. Simultaneously, 
changes within the agenda of the knowledge structure will redefine those `objects' recognisable as 
intellectual property, engendering the development of technologies to effect their capture. This  
social construction of intellectual property is intimately connected to (and indeed gains much of its  
power over social relations from) its legal element.

If modern law is a body of enacted laws...positive law, willed, made and given validity by the state 
itself in the exercise of its sovereignty', then laws do not develop spontaneously.[14] Indeed, the 
development of a legal code is one of the foundations on which the modem state's authority and 
legitimacy rest.[15] Furthermore, `integral to the law is a moral topography, a mapping of the social 
world which normalises its preferred contours--and, equally importantly, suppresses or at best 
marginalises other ways of seeing and being'.[16] By coding certain outcomes and practices as legal 
and others not, the state (and its government) affects certain outcomes and legitimises coercion 
against those practices not consistent with such an agenda.



In the case of property the establishment of a bifurcated conception of law (within the knowledge 
structure) enabled developments in the modern state form, the emerging global economy and the 
practices which supported each. This process must be seen as bi-directional: the development of the 
modem state enabled it to widen its use of legal instruments to control and shape its domestic 
political economy; at the same time political economic developments in the nascent global economy  
encouraged (and allowed) the state to establish these legal structures.[17]

`Property' divides the realm

Burch argues that `prior to 1700 no distinction between the state system and global capitalism 
existed' and notes that most global economic activity was organised through the workings of (or 
licensed by) the state, or its territorial precursors. In the main, actors in the global economy were 
agents of mercantile states. Burch suggests that it was only the development of two distinct 
concepts of property cumulating in a complete conceptual division of property in the 18th century--
into the `real' and the `mobile'--that enabled the territorial state system to be `grounded' and the 
burgeoning global capitalist system to lift away from land.[18] For Burch the conceptual change in 
the understanding of property is instrumental in the emerging separation of state (or proto-state) 
actors from the global economy. This conceptual change was in itself a reaction to material changes:  
the creeping delinking of exchangeable property and land. Property before the 17th century already 
included non-land goods that could be exchanged in markets.[19] Trade was conducted over 
distance (non-locally or regionally), but was not often undertaken completely separately from the 
institutions of social control (I avoid using the word `state' for reasons of historical perspicacity). 
Though such trade was undoubtedly making some merchants very rich, in respect of total global 
socioeconomic relations it was of only marginal importance.[20]

Burch's argument is that emergent differences between real and mobile property (and their 
associated `rights') enabled the construction of two spaces: a state system and a separate nascent 
global capitalism, articulated to each other but no longer occupying the same space. Lefebvre has 
argued that the space social relations occupy is not neutral: it does not exist outside the conception 
given it by those social relations, and can only be understood as part of them, not as pre-existing. 
Thus, while there are material underpinnings to the recognition of specific spaces, the recognition 
itself, and thus the social relations within these spaces, are located in the concepts mobilised within 
these relations.[21]

Mobile and real property, politics and economics

While the idea of `property' laid the foundation for a political economic realm of social relations,  
the emergence of two different property types enabled the two systems to be separated from one 
another within this realm: the `division between the state system (real property, land) and the 
capitalist system (mobile property)'.[22] This division of property, the expansion and division of its 
ontological construction, opened the space in which international (subsequently global) capitalism 
could develop. Trade outside the control of sovereign ruler or proto-state social organisation was 
taking place before the 17th century but for its expansion to continue the space in which such 
relations were enjoined needed to be `normalised', recognised conceptually as unproblematic.[23]

The concern of political writers in the 17th century that mobile property did little to anchor the  
interests of owners to the polity and was thus divisive is emblematic of this emerging distinction. 
`Responsibility' for the effects of ownership could be avoided through distancing (city merchants 
owning country estates) and could be maintained to the advantage of the owner of particular 
property.[24] The upheavals of the century encouraged political thinkers in Britain to engage with, 
adapt or even dispense with many traditional conceptions not only those which constructed 



`property'.[25] Burch, however, does not fully explore this emergence of movable property, 
remaining silent on the appearance of conceptions of intellectual property around the same time; in  
1624, for instance, the British government passed a Patent Law protecting intellectual property in 
inventions.[26] Nevertheless, intellectual property was of little economic significance compared to 
later centuries.

With the division between mobile and `real' property the allocation of resources no longer took 
place explicitly in the political dimension, but rather was (and is) presented as the result of 
contracting between `free' economic actors. Integral to this development was the recognition of a 
discernible economic realm, which formed the basis of liberal economic ideology.[27] While this 
realm was supported by political and legal structures, control was no longer direct. Though 
economic actors enjoyed power relations over each other (where resources were unevenly 
distributed), the state retained extra-economic methods of control and coercion. The emerging and 
divergent conception(s) of `property' legitimised this division between politics and economics. The 
liberal notion of the sovereign individual (the individual who has property in him or herself) is 
linked to such developments through the philosophies of property which I discuss below. The 
desirability of international `free trade' and the `problem' of mercantilism are set against the 
backdrop of an `economics' that should be divided off from politics, and indeed could be.[28]
Histories of `property'

While there are a number of useful histories of `property' as a concept that needs justification for its 
attendant rights to be enjoyed,[29] them is considerably less concern with the ontologies integral to 
such histories: what do we recognise as property? If, as Grey suggests, there has been a 
fragmentation, or `disintegration' in the meaning of `property', is this primarily caused, as he 
suggests, by the development of new entrepreneurial methods?[30] Is the space opened up by 
notions of intellectual property one that is then recognised as `exploitable' by entrepreneurial 
activity, or does the desire to exploit knowledge engender a new understanding of (intellectual) 
property? Perhaps it is more likely that it is a combination of both movements. But first I need to 
examine the conceptual history of `property'.

Only the projection forward to communism, or backwards to early premodernity, can 
conventionally support the claim that the division between ownable and not-ownable property is 
particular to current political debates.[31] Otherwise, while certainly modern, `property' is seen as 
trans-political. This enables Macpherson to argue that as `soon as any society...makes a distinction 
between property and mere physical possession it has in effect defined property as a right' enjoyed 
by a sovereign individual? The tendency in theories of property has been to focus on individual 
ownership, and this is certainly how Macpherson presents the paradigmatic history. But while the 
history of property in Anglo-Saxon capitalism has indeed taken his road of conceptual development, 
it is a teleological argument to see this as self-evident.[33] In other words, the modern conception of 
property may be tied up with the development of possessive individualism as Macpherson argues, 
but it is not necessary for this then to be the only possible conception of property. Neither does this 
preclude the changing recognition of what property rights can be applied to under emergent and 
developing capitalist social relations. I stress that these developments are neither 'natural' nor 
accidental (nor without cause). And, as Marx pointed out, the relations that flow from the 
recognition of such rights may have quite distinct effects on the social relations of a society.[34]

Burch is not the only writer to nominate the 17th century as a period of major disjunctures in the 
recognition of property (rights). In his discussion of the upheaval of political ideas during the 
period, Hill details the disruption to the then prevalent ideas surrounding property.[35] The ferment 
was not the sufficient cause of the split between the recognition of real and mobile property, but this 
questioning of what could justify the ownership of property stimulated an engagement with 
prevalent and accepted notions of ownership. The roots of conceptual reformulation lie in this 



engagement with the dominant understandings of property.

There are two significant changes in the concept of property which arose in the 17th century. First, 
property began to be treated as things, not rights, owned privately (by someone or some 
organisation). Until then property had been a set of limited rights of ownership. An individual's 
ownership of land gave him (and usually it was 'him') certain limited rights to its use, and such 
rights were not often freely disposable or transferable: property was not fully alienable. Property 
also included the right to revenues from monopolies, tax-farming and other state (or proto-state) 
authorised activities. The concept of `property' was concerned with rights to benefit from certain 
things or relations (but not the things or relations in themselves).[36] After this shift property was 
things that were owned and rights flowed from the ownership. The rights themselves were not 
property. Second, there had previously been a recognition of both private and common property. 
However, while private property remained, common property `drops virtually out of sight', being 
treated `as a contradiction in terms'[37] After this period everything had to belong to someone, 
where that (legally constituted) someone could also be the state, the local community when 
organised, or another institution. This led to the acceptance of the possibility of common property 
being treated as a critique of the legitimate existence of any sort of property.[38]

Reeve argues that, despite such simplifications and in light of the multiplicity of different actual  
material constructions of property, it is still unlikely that a singular parsimonious theory of property 
is possible.[39] Indeed, my argument is that the tenacity of such a position, that there is one theory 
of all property (including intellectual property), is a product of political economic power. This 
notion of private property (and therefore its promotion as a legitimate conceptual construction) 
enabled all property to be transferred (alienated) and enter a system of exchange. Reeve suggests 
that this was an extension to the rights of owners of property: an extension of the right to protect an 
interest--the ability to recover its value from a despoiler, and an extension of the right of disposal 
(especially of land).[40] This extension of the rights of owners, most importantly in respect of 
transferability, supported the emergence of the (global) capitalist sphere, separate from the state.

This conceptual reformulation was in the interests of those who wished to profit from exchange. In 
the case of intellectual property, it was seldom the authors (for copyrights) or inventors (for patents) 
who were at the forefront of agitation for protection. Rather, it was the stationers and manufacturers 
who stood to make their profits from ownership (and thus the exclusive right to exploit or reproduce 
such intellectual property) who were key supporters of (and lobbyists for) a material reading of 
ideas, i.e. the treatment of intellectual products in the same way as real and movable property.[41] 
The battle over the varying ontology that underlies the recognition and legitimisation of `property'  
is central to a concern with power in the global political economy, because such disputes are about 
the rights to monetary reward and/or other benefits from the economic exchange of alienated 
property.
The legitirnisation of property

To exchange property in a market, all parties must see both property and market as legitimate. I use 
Ryan's taxonomy to explore the two main ways of justifying or legitimising property (and its 
attendant rights), referring to an `instrumental' perspective and a `self-developmental' perspective.
[42] These models are often utilised in discussions of property as accepted precedents. While 
political positions on the issue may be more nuanced, they usually appeal to one or other as the root 
justificatory position. This is not to argue that mediated positions are necessarily more, or less, 
coherent, only that they usually seek legitimisation or claim warrant by invoking one or other 
philosophical tradition.

Arguments that rest on `first occupancy' are only of secondary importance here. These are responses 
to the `common-sense' enquiry: `who had it first?'. While being a plausible element of any 



discussion of particular property rights this cannot form part of the overall justification of property. 
The acceptance of a notion of legitimate property against which chronology is set bars it from a role 
in the justification of such property in the first instance. The legitimacy of ownership is seen as 
unproblematic: it is accepted as a priori to the rights of 'first occupancy'. When a regime of 
legitimisation has been settled, such temporal issues may be of major import, but only after such 
regimes have been settled can they assume any justificatory role.[43]

Instrumental justification

`Instrumentalist' justifications draw on a tradition rooted in the work of John Locke. While Locke 
founded his conception of property on the `labour of the first occupier', the key issue is not the 
temporal, but the notion of `labour'. Property is the reward for the conversion or `improvement' of 
nature, taking place within a society of men into which the individual is born.[44] This includes an 
individual's use of one aspect of nature to improve another (a man using a horse to crop grass) but, 
more importantly, assumes that property is a social phenomenon through its relation to other claims. 
Ownership of property is held against other claimants: the deployment of labour establishes a 
particular individual's ownership within a particular society.

For Locke, the initial relation to Natural Law is important, in contrast to Rousseau who thought that 
only the recourse to a legal constitution enabled the recognition of legitimised property.[45] While 
Locke maintains that there may be things that are not owned (the property of God, existing in 
nature), they may be brought into the realm of property through the utilisation of labour (and their 
improvement). The mixing of the individual's labour with naturally existing resources adds a certain 
value.[46] Property is not merely the product of mixing labour and nature but the result of the 
`value' added by this operation. The labour theory of property is based on two central premises: the 
individual has property in his own exertion; and the reward for utilising this exertion to add value is 
ownership. Equally, the promise of ownership of property inspires individuals to labour in the first 
place: only by ownership of the product of labour can human endeavour be encouraged. It is 
'instrumental' inasmuch as it is meant to encourage and facilitate profitable human activities.

Locke initially sets some limit to the application of such a regime for property accumulation. He 
writes: 'As much as any one can make use of to any advantage of life before it spoils; so much he 
may by his labour fix a Property in. Whatever is beyond this, is more than his fair share, and 
belongs to others'[47] But at what point does the property owner overstretch the needs and 
satisfactions that are represented by property; what do we understand by `spoils'; and what is `his 
fair share'? This normative element of Locke's position is interesting when intellectual property 
rights are considered. Under copyright, for instance, the question of `fair use' is centrally tied up 
with these issues. When does a copyright holder's interest in restraining all (or some) uses of his 
intellectual property reflect a `spoiling' of that resource?

Locke believed that the demise of such a limit on the enjoyment of property lay in the `Invention of  
Money'.[48] With commodification, moral (or Natural Law) limits of ownership were removed. 
Money enabled `overaccumulation' of property. But as property reflected, in the last analysis, an 
application of labour (and its reward), for Locke overaccumulated property was still legitimate.  
Indeed, Macpherson argues that `Locke's astonishing achievement was to base the property right on 
natural right and natural law, and then to remove all the natural law limits from the property 
right'[49] By removing the moral limitation on the extent of property ownership, but retaining its 
justification based on the strictures of Natural Law, Locke established a more permissive realm of 
property ownership, founded on the exchange relation mediated by money.

Despite some questions regarding the overall coherence of Locke's position,[50] I want to 
emphasise the notion that labour's application is rewarded through property (and its rights) in the 



subject of such application, as this is a position widely recognised today. For the instrumentalist 
position ownership accrues to the expenditure of effort, in whatever manner that effort may be 
defined, and effort is encouraged through the prospective rewards to be gained.

Self-developmental justification

The question of how the ownership of one's own efforts can be conceptualised leads me to the 
second perspective--the 'self-developmental'--which draws on the work of Hegel.[51] Hegel argued 
that the legitimacy of property was intimately tied to the existence of the free individual and the  
recognition of that free individual by others. Property was how the free individual was identified, 
`since the respect others show to his property by not trespassing on it reflects their acceptance of 
him as a person'.[52] The individual has a will to control and master nature, and this is expressed 
through the ownership of the fruits of such control, reflecting the individual's personality. The 
individual's freedom is expressed through the ability to control relations with nature, as ownership 
protects the individual from the `unreasonable' rights or interests of others in society, and from state 
intervention in their lives.

However, `civil society, for Hegel, is essentially the market and its legal framework' and thus 
property is not absolute in the sense that it can be used without limit, but is legally constrained by 
the laws of the society in which it is owned.[53] As Avineri points out, only Hegel's division 
between individual moral life and a wider ethical universe enables him to support the system of 
private property while recognising its denial of property to the poor (which would seem to rob them 
of the possibility of individuality) as `one of the most vexing problems facing modern society'. By 
separating out the family from contractual social relations Hegel allows that individuals might be 
able to establish personality even if they are property-less.[54]

For the self-developmental perspective, property is the expression of the `will' or intent of the 
individual. Rather than basing the acquisition of property (rights) on the effort that is put into the 
adding of value, it suggests that the mere mingling of self and nature produces an expression of the 
individual which is the property of the self. The important question is possession, rather than the 
actual application of labour (though this is by no means excluded). In the hands of Marx, however, 
this conception of property becomes the mechanism for removing the self from the individual 
through work (through alienation), rather than its reflection.

As Ryan notes, 'Marx's strictures on property entail that Hegel's positive claims for private property, 
work and the market are all of them the reverse of the tmth'.[55] Property denies the individual's 
self through a system of alienation. For Marx, the creative worker cannot under capitalism enjoy the 
fruits of his production because of the division of labour in industry and alienation of effort that is 
required to gamer the exchange value of his labour. This reward is required by the worker to 
reproduce his labour socially, and thus continue to stay alive. Through its commodification the 
worker's labour is robbed of its selfdevelopmental potential (no act of creation produces a finished 
article reflecting Hegel's `self', controlled by its creator). The worker is alienated both from the 
product of labour and the productive activity itself.[57]

Whether an expression of self is alienable is a pivotal question for notions of property. If it is 
acceptable that there is something of the self invested in its interaction with that which `will' seeks 
to change (or mingle with), then should the expression of that `will' always belong to the sovereign 
individual (in perpetuity)? But, if alienation takes place, can the idea of the sovereign individual  
still stand? This investment of self might better be described as the act of creation from materials  
already extant. Thus property is linked to human endeavour in both perspectives, but they are 
divided about what this endeavour might produce. Broadly speaking, effort and its material reward 
are contrasted with creativity and the subsequent development of self. This is by no means meant to 



represent a comprehensive discussion of the theories of property that might be proposed, but these 
two perspectives are useful poles against which other positions can be compared.[57] In discussions 
of the justification of intellectual property (rights) these two perspectives frequently lie behind the 
political positions adopted by various actors and interests.
Recognising active and passive property

If there is a potential field of private property that can be owned and most importantly transferred 
(to which different theories of justification could be applied), the development with which I am 
concerned is the expansion of potential `items' for ownership. The line over which this shifting 
notion of property has moved can be conceived as the division between active and passive 
characterisations of property.[58] While property may be `active' or `passive', each state is 
historically specific (and socially constituted): they are the result of power distributions in the 
structure of knowledge and its political economy.

Active property can be defined as anything that the individual's `will can use to produce an effect in 
the world and include[s] everything from productive capital to personal characteristics'. Active 
property produces measurable change in the world (an `improvement') and is what the `self-
developmental' perspective would understand as `will' or `intended action'. Passive properties `are 
simply attributes or possessions not of a will, but of a person', which include identity, appearance, 
ideas (which have yet to be acted on) and other elements of the self. This distinction, then, is `not 
one between actual things in the world, but merely between different human attitudes, or uses of 
things'. It is the difference between property which has been used in some way and property that 
awaits use, i.e. potential property.

There is little in the world that cannot become active property, if the technology exists to utilise it.
[59] If I include within such a statement the realm of intellectual property, then, as technology 
becomes able to use aspects of knowledge for capitalistic intervention in the world of objects, more 
knowledge becomes active (and thus, in the terms of the World Trade Organization, `trade related'). 
There is little if any knowledge which may have no potential effect on the material environment.  
Under capitalism this might be reformulated to conclude that there is little knowledge that is  
potentially unable to be treated as a commodity. Thus, for instance, if the technologies exist to make 
an individual's perceptions active then these will be (potentially) subsumed within the regime of 
intellectual property rights.[60]
From property to intellectual property

Having explored the two broad streams of justificatory schema used in property discourses, I 
discuss their applicability (or otherwise) to intellectual property. Intellectual property at its simplest  
suggests that ideas and knowledge can be parcelled into separable and transferable `objects' which 
enjoy similar characteristics to real (which is to say material) property. In most (if not all) legal  
regimes intellectual property is conventionally broken down into copyright and patent.[61]

In copyright, protection is extended to the expression of an idea (or set of ideas), not to the ideas 
themselves. The novel is protected (broadly speaking) from duplication of the specific pattern of 
words used to establish that plot. However, the idea of the plot itself, the sequence of events, the 
denouement and so on, if expressed differently (in a different manner, with a different pattern of 
words) will attract their own copyright and not infringe the first. This recognises that a text has an 
identifiable author. For patents, an idea needs to fulfil certain criteria in addition to its authorial  
claim. Once an idea, which has been laid out in a patent document, has been found to be: new, i.e. it  
has not been patented before and is not already in the public domain, not obvious, i.e. it would not 
be common-sense to any accomplished practitioner in the field at that time; and useful, or 
applicable, i.e. the idea is either an improvement on an existing process or machine, or a new 
process/machine which has a stated function, then this idea is patentable. However, this distinction 



between idea and expression was never particularly robust, and in software, where the process or 
idea is expressed as a text, it has started to break down.[62] Much of the dispute over biotechnology 
patents stems from the question of whether discovered things (new genes and so on) exist in the 
public domain already (by being `natural') or whether techniques of discovery render them `non-
obvious'.

Within the debates over intellectual property, both the justifications I have mapped out above can be 
utilised. The author's idea is an expression of themselves and as such an aspect of their free 
intelligence. It should be protected and theft of such expressions should be subject to the sanction of 
the law. However, this cannot be asserted too stringently, as the need to transfer or exchange such 
property in a market is the way the intellectual producer earns a living. Thus Lockean justifications 
are often utilised to establish that new ideas will only be produced if the labourers of such creations 
are duly rewarded by receiving the benefit of such initial ownership when the intellectual goods are 
exchanged. However, when such claims are examined more closely, their applicability to 
intellectual property is not as self-evident as the use of the term `property' might suggest. This has 
led to a more pragmatic justificatory regime being established to ensure that some legitimacy can be  
enjoyed by the knowledge industries, even where problems with historical property justifications 
have emerged.

At the centre of modem justifications for intellectual property rights (IPRs) are the economic 
incentives needed for producers of knowledge to conduct their production. As in the Lockean 
tradition, the producer (of intellectual property) needs to be guaranteed the reward from its 
exploitation to ensure that such work is carried out. And without a system to transfer intellectual 
property and IPRs, knowledge cannot be passed to those who would value it most (where this is 
taken to mean value economically). In the case of the sole inventor, or author, the IPR regime 
allows that their original rights may be alienated for a reward (payment of a fee or, if employed, as 
part of the contracted work relationship). Where this work is undertaken by an employee, the 
creator is usually legally defined as the company (or employer), allowing this legal entity to enjoy 
the same rights as the individual creator.[63] These are transferable, residing in the intellectual  
property concerned and not with the author/inventor. Ideas have become things, they have become 
active property.

Once property has been deemed active, it is possible to secure rights to it and appropriate it for 
profitable enterprise. This leads me to suggest that IPRs bring `ideas' across this line (from passive 
to active property) in the realm of knowledge. It may not be an exaggeration to suggest that the 
appropriation of knowledge in this manner is `analogous to the enclosure of common land in 
England in the Eighteenth Century'.[64] This process of `enclosure' explicitly does not recognise (or 
accept) that knowledge can be used without depleting its intrinsic value to society as a whole: IPRs 
are defined against the notion of (economically) freely available knowledge. To allocate property 
rights in knowledge `makes ideas artificially scarce and their use less frequent--and, from a social 
point of view, less valuable'.[65] The construction of scarcity in knowledge is one of the chief aims 
of knowledge entrepreneurs. Only when a commodity is scarce can it be accorded commodity 
status, allowing it, most importantly, to command a price.

Publishers and/or manufacturers wish to protect knowledge from unlicensed reproduction and 
reinforce its scarcity. The interests of the economic exploiters of IPRs have historically grounded 
the philosophical justification in an argument regarding ownership as alienable, drawing its line of 
development from the Lockean or instrumentalist perspective. The self-developmental justification 
of property, which would not allow full alienability, was not nearly as attractive: it would require a 
continuing right for the originator to limit use, which compromises the rights of the new owner of 
the intellectual property.[66] In much of Europe the notion of the moral right (within copyright)  
which is inalienable (as opposed to the copyright which is), goes some way to bridging this gap, at 



least for artistic creations.[67] And recently in disputes over the colouring of old black and white 
films, something akin to a moral right has been asserted in North American law through the 
mechanism of `fair use'.

The ideology of the `author'

As in the history of property, there has been a diminution of the possibility of a public domain (in 
this case, of knowledge).[68] The conception of intellectual property solidified for copyright with 
the rise of the romantic notions of individual creativity.[69] Given the need for patents to be lodged 
by a legally constituted individual, a similar norm appears to operate for patentable ideas as well.
[70] Thus at the centre of all intellectual property discourse is the notion of the individual creator,  
the `author', acting in solitude to produce a new piece of knowledge, a new work, a new thing.

How valid is this notion of the author as the paradigmic creator of intellectual property? In most 
cases new knowledge is the result of the mobilisation of previous knowledge, with some creativity 
added. The author and the idea itself are the result of the previous knowledge to which she/he has 
been party. However, the paradigm of the autonomous author as intellectual producer is still 
strongly held and defended by the entrepreneurs of the knowledge economy.[71] The identification 
of the authorship function is behind their justification of IPRs, deriving from the author's perceived 
need of encouragement and motivation to continue production. This fits well with the 
instrumentalist notion of the required reward represented by property rights.

But knowledge creation is incremental. All knowledge must be largely extant by virtue of the extent 
of knowledge needed to have the insight or creativity (call it what you will) to add something to any 
field. If the provision of the building blocks of knowledge involves no necessary diminution of 
utility to previous users/owners when (re)used to create or invent, then it is difficult to justify a 
rationale for charging for inputs (their marginal cost is nil--once an idea has been had there are no 
extra costs in rethinking it). Neither is it clear why protecting a particular creator (the idea's current  
possessor) over and above the creators who contributed earlier (through their ideas) is legitimate. 
However many others know our ideas (which may have implications for our privacy), this does not 
detract from them as expressions of self. Equally, is it ever possible to identify the part of the 
knowledge product that is completely the labour of the right-owning individual (who is enjoying 
labour's desert)? Neither of the dominant streams of justification of property fully deals with these 
problems with intellectual property.

This has resulted in IPRs often being defended on the basis of their support for the maximisation of 
economic utility via the liberal view of the value of economics in the governance of society's 
allocation of resources. By assuming that the market is the best method of allocation (in all  
circumstances) IPRs can be justified. And to make this assumption is to argue that, in order to 
introduce the market into the products of the mind, an artificial scarcity (property-ness) must be 
constructed.[72] In itself the argument that the market is the most efficient allocator of resources 
requires a certain world-view to be adopted, one which is neither natural nor self-evident. But once 
such an assumption has been made, a certain agenda of choices for dealing with knowledge 
economics in the global political economy is established--namely that to take advantage of markets  
knowledge must be constructed as property.

However, only the view that intellectual property itself is plausible in the first place allows the 
arguments for efficiency/utility to support specific IPR regimes. Thus the operation of the 
knowledge structure is to maintain a circular argument-- fficiency depends on markets, which 
requires knowledge to be treated as property, which ensures it is efficiently utilised.[73] The agenda 
of choices from which plausible and acceptable arguments can be developed is strictly limited to 
those which draw explicitly on established property and market efficiency themes. The possibility 



that the two elements of the argument might be mutually interdependent is obscured. Anything 
outside these choices remains unrecognised as an argument and, as such, is deemed outside 
`knowledge', being coded as opinion or worse still irrational.

Disagreements over intellectual property reflect the three streams that I have discussed above and, 
what is more, leave the boundaries of discussion broadly in place. It is hard to find any discussion 
of IPRs which does not allude in one way or another to the positions mapped out in this article. 
Indeed:

The advocates of intellectual property laws prefer to speak about property, and the opponents prefer 
the word monopoly. Even if the word monopoly were justified, the adherents of intellectual 
property rights argue...that such rights are created in furtherance of competition on a higher level of 
economic activity, and not to impede competition.[74]

The economic utility argument is presented not as an argument from particular cases but fi'om the 
need for efficiency in the economic market for knowledge. The argument concerning monopoly 
rights accorded to IPRs is embedded in an overall argument about how markets work, not whether 
they are appropriate.

Despite a tradition of such arguments within the economic literature, there is little to suggest that  
intellectual property protection aids the `production' and dissemination of ideas and knowledge.[75] 
Refutation lies in the assertion that innovation and new ideas have produced human progress 
throughout history with little requirement for IPR regimes of any sort. Rather, IPR protection, and 
its role in technological developments, is rooted in the capitalist organisation of productive 
endeavour. The economic justification of IPRs is a mask for the needs of certain groups in the 
global political economy. As technologies have increasingly been able to utilise the thoughts both of 
their users and their clients (in the case of customer databases, for instance), the ownership of ideas 
(both in the sense of patterns of consumption, and how symbols are interpreted) that might have 
previously been seen as un-ownable has become not only a contentious issue, but one around which 
significant global actors have organised substantial resources.[76]
A set agenda

In the recent negotiations over the formation of the World Trade Organization and the inclusion of 
intellectual property into its remit, much that has been written has been `cast in terms of 
calculations of the losses incurred by the Western knowledge industries as a result of "piracy" and 
"theft"; but these calculations rarely attempt to get to grips with the conflict of definitions of what  
should count as "property" in the first place'.[77] The dominant discourse of intellectual property is 
accepted and its boundaries defined by the dominant actors. What is interesting is not what might be 
easily recognisable and acceptable as intellectual property, and what is not, but where that boundary 
might lie, and how movements across this line are justified.

In much the same way that a theory of art needs to be developed at the borders of art and not-art,
[78] an account of intellectual property needs to be concerned with' the question of intellectual 
property's varying ontologies and justifications, especially where these are most difficult to settle. 
Samuelson has noted in the legal debates over information law that:

A world in which all information is its discoverer's property under all circumstances is unthinkable. 
Before we start labelling information as property, we need a coherent theory about when 
information should be treated as property, and when not. This is a task to which little thought has 
been given, but must be.[79]

This importance stems from the need for ideas to draw on a raw material, which historically has 



been the result of socialisation or at least socially available knowledge. If this knowledge is being 
'enclosed' (if knowledge scarcity is constructed), then the boundary between public and private is 
not only shifting but will be illustrative of the political economic issues surrounding the emergent 
knowledge economy. Indeed, some groups have increasingly restricted access to previously (at least 
potentially) freely available social knowledge.

The central issue in a political economy of intellectual property is whether the products of the 
intellect can be considered property at all. To argue that this is not self-evident (or `natural') 
suggests that the knowledge structure plays a defining role. If there is a disjuncture between the 
arguments that might be applied to IPRs and those that are actually mobilised in disputes in the 
global political economy, a role for the knowledge structure can be proposed. Where intellectual  
property is discussed, the knowledge structure limits discussions to the three justificatory regimes 
obscuring a further alternative, which is that there is no justification for intellectual property. This  
last alternative is based on the assertion that knowledge does not conform to an understanding of 
property that is acceptable.[80] The pragmatic (though circular) nature of the economic justification 
of intellectual property recognises this as essentially the case. This underlying pragmatism is 
emphasised by the differences in the allocation of duration of protection both nationally and 
internationally for different classes of intellectual property.[81]

The economic justification of intellectual property is both the most vulnerable and the most subtly  
rigorous. It is vulnerable because, in any particular case, the argument that intellectual property 
does not maximise social utility might be possible. It has great rigour because it appeals to a 
dominant and broadly accepted claim about the efficiency of the market as a method of distribution 
and economic motivation. Where intellectual property is `trade related' or economically defined as  
`value added', there is a vast body of work to appeal to for the usefulness and applicability of 
property relations undertaken within market exchange.
The `property-ness' of intellectual property?

The arguments against any sort of intellectual property are not as easily disposed of as might be 
assumed by the domination of a property discourse. Perhaps the most popular criticism of 
intellectual property qua property is based on its `non-exclusivity'. Indeed, the most frequent maxim 
in the debates over the free availability of intellectual property on the internet has been that  
`information wants to be free'. The current beneficiaries of IPRs are not individual creators but are 
characterised as the large media and drug companies which control enormous banks of intellectual 
property.

For those arguing against intellectual property, there should be recognition of individual creativity,  
but outside a marketised property regime. This is to say that the division that is drawn between the 
creator and the intellectual property in law (which enables its alienation) should be dissolved. 
Though this initially might be presumed to be similar to the self-developmental position, it offers no 
protection against intellectual `trespass' or unauthorised reproduction, leaving the only protection as 
non-expression (or secrecy).

Those who need access to knowledge but are unable to afford it would probably benefit from this 
disappearance of intellectual property. With knowledge's increased importance in complex societies,  
for this perspective there can be little justification for infinitely reproducible resources being 
hoarded through a constructed market scarcity. As Herringer asks: 'why should one person have the 
exclusive right to possess and use something which all people could possess and use 
concurrently?'[82] To establish the historical continuity of such a position, Barlow quotes Thomas 
Jefferson:

If nature has made any one thing less susceptible than all others of exclusive property, it is the 



action of the thinking power called an idea, which an individual may exclusively possess as long as 
he keeps it to himself; but the moment it is divulged, it forces itself into the possession of everyone, 
and the receiver cannot dispossess himself of it.[83]

Centred on the difference between material and ideational existence, this criticism points to the 
difference between property and intellectual property, and the gulf of conception that justificatory 
schema have to bridge.

The other major line of criticism might best be described as the `non-labour desert' argument. 
Though Locke's justification has a good common-sense feel, in intellectual property this is not 
particularly robust. Again, Hettinger sets this out well:

Given the vital dependence of a person's thoughts on the ideas of those who came before her, 
intellectual products are fundamentally social products. Thus even if one assumes that the value of 
these products is entirely the result of human labour, this value is not entirely attributable to any 
particular labourer... [and so] this market value should be shared by all those whose ideas 
contributed to the origin of the product. The fact that most of these contributors are no longer 
present to receive their fair share is not a reason to give the entire market value to the last 
contributor.[84]

If knowledge is a vast accretion of incremental additions, why should the person who makes the 
most recent marginal addition receive a vastly disproportionate reward? In a knowledge product, the 
language it is expressed in, the underlying previous discoveries, the contextual knowledge that 
guided the `discovery' are all as much part of the product (and thus logically should see their 
'originators' rewarded) as the most recent knowledge worker.[85]

Additionally, it may be the case that one person's enjoyment of property in an intellectual item may 
obstruct another's use of that same intellectual item (the same knowledge) to achieve desert for their  
own labour: `while property in tangible objects limits actions only with respect to particular goods, 
property in ideal objects restricts an entire range of actions unlimited by place and time' and thus 
goes directly against the notion of liberty at the centre of Locke's arguments for property rights.[86] 
This may also problematise certain aspects of the economic justification of IPRs, given that they 
should encourage productive activities likely to enlarge social utility.

Even one of intellectual property's most eminent critics from the developing world only argues that 
there must be a line drawn between public and private intellectual property. The possibility that  
there might be no justification for intellectual property is left to one side. Martin Khor's position 
accepts that some knowledge should be privately owned, and then makes a moral argument based 
on where the line between public and private should be drawn:

The benefits given to an individual or company for the invention must be balanced by the public 
good or to the public's right to benefit from technological innovation or knowledge...Without such a 
counter-balance, the intellectual property privileges granted to the inventor would become purely 
monopoly rights to collect rentier income. In effect they constitute a form of protectionism, the 
protection of the inventors benefits, which curbs the diffusion of technology or knowledge and thus 
prevents technological development.[87]

If intellectual property rights are accorded social privilege, then this actually fits well with the  
economic justification of intellectual property--these rights are accorded to ensure the continued 
production of intellectual property.[88]
Disposing of intellectual property?



In one sense any criticism of the economic justification of intellectual property is the counter-
factual claim that social utility would be enhanced without IPRs. While this might be possible on a 
case-by-case basis it is less easy to establish such a general argument against the dominant ideology 
of the market. IPRs can be defended if they serve an accepted social utility. Where there is `market 
failure', it is argued, states can step in and, for instance, fund `basic' science research. But the 
immanent critique that IPRs actually constrict the `free trade' in knowledge is never present in 
economic justifications. This paradox is assumed away in the construction of the circular argument 
regarding the initial proposition that knowledge can be property--to assert a free trade in knowledge 
would immediately disrupt the constructed scarcity on which intellectual property rests in the first 
instance, and therefore the efficiency argument. This near silence on free trade is the result, again, 
of knowledge-structural power.[89]

Thus, whatever the arguments that might be established to suggest that no intellectual property can 
be justified, in the global political economic relations of the knowledge economy an acceptance that  
some sort of property in knowledge can be justified remains in place. The view that there should be 
some reward system for the developers of knowledge `has achieved broad consensus in the 
industrial countries, wherein reside the bulk of IP consumers and the overwhelming majority of IP 
producers'.[90] This acceptance is the result of the knowledge structure's ability to rule certain items 
off the agenda for those who wish to be seen as presenting `acceptable' and `plausible' arguments in 
debates about IPRs.

The analytical question that needs to be constantly returned to is: `who benefits from the structured 
agenda that persists and is elaborated within the global political economy of IPRs'? The 
overwhelming weight of discourse presumes that ideas can be owned in a parallel way to property. 
The groups which benefit directly from this argument are those who own both the knowledge being 
coded as property and the technology to exploit it. Importantly these groups are the current owners, 
not the owners of socialised knowledge, nor those of (say) language or other intellectual resources 
in the public domain, from which such property has been fashioned.

Finally, there is the question of how intellectual property has developed its current characteristics.  
While I have gone some way in this article to mapping out the limits of the (intellectual) property  
discourse, I have not discussed the legal developments which have brought the law to its current 
state of (un)settlement in any detail nor the interaction of such developments with the history of the 
global political economy. A political economic history is needed as a corrective to legal scholars  
who see only the development of precedent and argument. It should account for intellectual 
property's political economic and conceptual history, linked and interacting through the knowledge 
structure. Such a treatment is now needed if the knowledge economy is to be fruitfully analysed and 
a critical theory of its political economic relations developed.
Notes

This paper was presented in earlier forms to the International Political Economy Group of the 
British International Studies Association (BISA) meeting in Nottingham, March 1996 and at the 
International Studies Association (ISA) Annual Conference in Toronto, March 1997. I would like to 
acknowledge all those who have offered comments at conferences and elsewhere, especially Chris 
Farrands, Fred Gale, Roger Tooze and Neil Turnbull. Additionally, the text has benefited greatly 
from the comments of an anonymous reviewer for NPE. Shortcomings, of course, remain the 
author's own.

   1. J. Yates in Milar v. Taylor (1769) Y Burr 2303, quoted in F. W. Grosheide, 'When Ideas Take 
the Stage' (Opinion), European Intellectual Property Review, No. 6 (1994), p. 220.
   2. Professor Walter Hamilton, cited in J. E. Cribber, 'Concepts in Transition: The Search for a 
New Definition of Property', University of Illinois Law Review, No. ! (1986) p. 4.



   3. For instance, see Susan K. Sell, 'Intellectual Property Protection and Antitrust in the 
Developing World: Crisis, Coercion, and Choice', International Organisation, Vol. 49, No. 2 (1995), 
pp. 315-49, which presents a useful account of the gaps between legislation and implementation of 
IPR policy in developing countries, the United States' responses, and the power relations this 
reveals.
   4. Andrew Reeve, Property (Macmillan, 1986) p. 7.
   5. Ibid.
   6. Karl Polanyi, The Great Transformation (Beacon Press, 1957).
   7. Andrew Reeve, 'The theory of property: beyond private versus common property', in: David 
Held (Ed.), Political Theory Today (Polity Press, 1991), p. 91.
   8. Kurt Burch, 'The "properties" of the state system and global capitalism', in: Stephen Rosow et 
al. (Eds), The Global Economy as Political Space (Lynne Rienner, 1994), pp. 37-59.
   9. For a similar approach, see T. G. Palmer, 'Are Patents and Copyrights Morally Justified?', 
Harvard Journal of Law and Public Policy, Vol. 13, No. 3 (1990), pp. 817-65.
  10. J. Waldron, The Right to Private Property (Clarendon, 1988), pp. 33-7.
  11. This is a position 1 share with James Boyle, Shamans, Software and Spleen: Law and the 
Construction of the Information Society (Harvard University Press, 1996).
  12. Christopher May, 'Strange Fruit: Susan Strange's Theory of Structural Power in the 
International Political Economy', Global Society: The University of Kent Journal of International 
Relations, Vol. 10, No. 2 (1996), pp. 167-89. Originally the knowledge structure was laid out in 
Susan Strange, States and Markets (Pinter, 1988).
  13. May, 'Strange Fruit'.
  14. Gianfranco Poggi, The Development of the Modern State (Hutchinson, 1978), p. 103.
  15. See the editor's 'Introduction: legitimacy and modernity', in: William Connolly (Ed.),  
Legitimacy and the State (Blackwell, 1984).
  16. Phillip Corrigan & Derek Sayer, 'How the law rules: variations on some themes in Karl Marx', 
in: Bob Fryer, Alan Hunt, Doreen McBarnet & Bert Moorhouse (Eds), Law, State and Society 
(Croom Helm, 1981), p. 33.
  17. See, for instance, the discussion of law in Anthony Giddens, Capitalism and Modern Social 
Theory (Cambridge University Press, 1971), pp. 154-9. David Sugarman, 'Theory and practice in 
law and history', in: Fryer et al., Law, State and Society is a useful guide to ways of thinking about 
the interaction between law and economy more generally.
  18. Burch, 'The "properties" of the state system and global capitalism', pp. 47fl.
  19. Ibid.; C. Donahue Jr., 'The future of the concept of property predicted from its past' and T. C. 
Grey, 'The disintegration of property', both in: J. Pennock & J. W. Chapman (Eds), NOMOS XXIl: 
Property (New York University Press, 1980), pp. 31-2 and 71-2 respectively; and Alan Ryan. 
'Property', in: T. Ball et al. (Eds), Political Innovation and Conceptual Change (Cambridge 
University Press, 1989). pp. 317-19.
  20. Fernand Braudel, Civilisation and Capitalism, Vol. II, The Wheels of Commerce (William 
Collins, 1982), pp. 403-8 and passim.
  21. Henri Lefebvre, The Production of Space (Blackwell, 1991).
  22. Burch, 'The "properties" of the state system and global capitalism', p. 47.
  23. G. Modelski & W.Thompson, Leading Sectors and World Powers (University of South 
Carolina, 1996) contains extensive material on the gradual emergence of a global economy.
  24. Reeve, 'The theory of property', p. 112.
  25. Christopher Hill, The Worm Turned Upside Down (Temple Smith, 1972); and R. Schlatter, 
Private Property: The History of an Idea (George Allen & Unwin, 1951).
  26. D. Vaver, `Intellectual Property Today: Of Myths and Paradoxes', Canadian Bar Review, Vol. 
69, Part 1 (1990), p. 100.
  27. Burch, `The "properties" of the state system and global capitalism', p. 51; and Ellen Meiksins 
Wood, `The Separation of the Economic and the Political in Capitalism', New Left Review, No. 127 
(1981 ), pp. 80if.



  28. On the development of the law merchant at an international level, see A. Claire Cutler,  
`Artifice, Ideology and Paradox: The Public/private Distinction in International Law', Review of 
International Political Economy, Vol. 4, No. 2 (1997), pp. 261-85.
  29. Reeve, Property, and Alan Ryan, Property and Political Theory (Blackwell, 1984) are good 
places to start. See also Lawrence Becker, Property Rights: Philosophic Foundations (Routledge & 
Kegan Paul, 1977) and C.B. Macpherson (Ed.), Property: Mainstream and Critical Positions 
(Blackwell, 1978), both of which lay out the arguments clearly.
  30. Grey, `The disintegration of property'.
  31. Thus Marx argues that property is transient. See Karl Marx, Economic and Philosophic 
Manuscripts of 1844 (Progress Publishers, 1974), pp. 88ff.
  32. Macpherson Property, p. 3.
  33. Donahue, `The future of the concept of property predicted from its past'.
  34. Karl Marx & Frederick Engels, The German Ideology (Lawrence & Wishart, 1965), pp. 81-88.
  35. Hill, The World Turned Upside Down, especially pp. 92ff, 111ff & 267ff.
  36. Macpherson, Property, p. 7.
  37. Ibid., pp. 9--10.
  38. Reeve, `The theory of property', p. 99. Thus Proudhon's famous assertion that `all property is 
theft'. However, as Stirner immediately noted, to recognise the concept of `theft' is to recognise the 
prior validity of the notion of property. See P. Marshall, Demanding the Impossible: History of 
Anarchism (Fontana, 1993), p. 239.
  39. Reeve, `The theory of property', pp. 112-14.
  40. Reeve, Property, p. 50.
  41. D. Saunders, `Purposes or Principle? Early Copyright and the Court of Chancery', European 
Intellectual Property Review, No. 12 (1993).
  42. Ryan, Property and Political Theor3.', p. 5.
  43. Becker, Property Rights, pp. 24-31.
  44. Ryan, Property and Political Theory, pp. 28-9. Locke's discussion of property can be found in 
John Locke, Two Treatises on Government (Cambridge University Press, 1988), second treatise, ch. 
iv.
  45. Ryan, Property and Political Theory, pp. 54-5.
  46. Becker, Property Rights, p. 36.
  47. Locke, Two Treatises on Government, p. 290, second treatise, section 31.
  48. Locke, Two Treatises on Government, p. 293, second treatise, sections 36, 37, 47 and 48.
  49. C. B. Macpherson, The Political Theory of Possessive Individualism (Clarendon, 1962). p. 
199.
  50. Ryan, Property and Political Theory, discusses the problems and provides an eloquent critique, 
as does Becker, Property Rights, pp. 36ff.
  51. Ryan, Property and Political Theory, pp. 118if; and G. W. F. Hegel, Philosophy of Right 
(Oxford University Press, 1967), pp. 40ff [Abstract Right, subsection I Property].
  52. Shlomo Avineri, Hegel's Theory of the Modern State (Cambridge University Press, 1972), p. 
136.
  53. Ryan, Property and Political Theory, p. 134.
  54. Avineri, Hegel's Theory of the Modern State, pp. 135-41.
  55. Ryan, Proper.ty and Political Theory, p. 161.
  56. Ibid., pp. 162-5; see also David McLellan, Marx's Grundrisse (Paladin, 1973), especially 
section 5, pp. 8 lff and section 15, pp. 115if.
  57. This argument is developed more fully in Ryan, Property and Political Theory.
  58. K. R. Minogue, `The concept of property and its contemporary significance', in: Pennock & 
Chapman, NOMOS XXII, pp. 13-14. Direct quotations in the following paragraph are all from this 
source.
  59. Ibid., p. 14.
  60. That this issue has reached the popular consciousness is suggested by Kathryn Bigelow's 



recent movie Strange Days, which revolves around the stealing of people's perceptions/experiences 
by technology and their subsequent resale.
  61. I should add that there are areas such as trade secrets and privacy which can be subsumed 
within a broad notion of intellectual property. I leave aside these aspects not because they are 
unimportant, but because space is limited.
  62. Vaver, `Intellectual Property Today'.
  63. Ibid., p. 104.
  64. Chris Farrands, `The globalisation of knowledge and the politics of global intellectual 
property', in: Eleanor Kofman & Gillian Youngs (Eds), Globalisation: Theory and Practice (Pinter, 
1996).
  65. Vaver, `Intellectual Property Today', p. 126.
  66. E. C. Hettinger, `Justifying Intellectual Property', Philosophy and Public Affairs, Vol. 18, No. 1 
(1989), pp. 45-7.
  67. Interestingly in Continental Europe the law of droit de suite, where an artist (or their estate) 
receives a 7 per cent 'tax' when a work is sold between third parties at auction, can be seen as a sort 
of IPR, though different from copyright or patent. European Union harmonisation will introduce 
this possibility into Anglo-Saxon law, but will probably be subject to some resistance from the 
London auction houses. See 'Is London done for?', The Economist, 26 July 1997, p. 72.
  68. Boyle, Shamans, Software and Spleens, p. 158 and passim.
  69. P. E. Geller, `Must copyright be for ever caught between marketplace and authorship norms?', 
in: B. Sherman & A. Strowel (Eds), Of Authors and Origins (Clarendon, 1994), pp. 168-70.
  70. Boyle, Shamans, Software and Spleens, p. 206, footnote 13.
  71. Ibid., pp. 175-6 and passim.
  72. Palmer, `Are Patents and Copyrights Morally Justified?', pp. 864-5.
  73. See also D. A. Nance, `Owning Ideas', Harvard Journal of Law and Public Policy, Vol. 13, No. 
3 (1990), pp. 757-73.
  74. A. A. Quaedvlieg, `The economic analysis of intellectual property law', in: W. F. Korthales 
Altes et al. (Eds), Information Law Towards the 21st Century (Kluwer, 1992), p. 38.
  75. See Vaver, `Intellectual Property Today' for a clear and extensive exposition of this argument.
  76. Mark Poster, The Mode of Information: Poststructuralism and Social Context (Polity Press, 
1990).
  77. John Frow, `Information as Gift and Commodity', New Left Review, No. 219 (1996), p. 90.
  78. Viktor Burgin, End of Art Theory (Macmillan, 1986), especially pp. 29-50.
  79. Pamela Samuelson, `Is Information Property? (Legally Speaking)', Communications of the 
Association .for Computing Machinery, Vol. 34, No. 3 (1991) [Available at the ACM World Wide 
Web site].
  80. This is the central claim of much of the literature on internet copyright issues. Perhaps the 
most famous intervention in this debate is J.P. Barlow, `The Economy of Ideas: A Framework for 
Rethinking Patents and Copyrights in the Digital Age' [available at WIRED online through Questel-
Orbit [1993] and many other sites].
  81. Nance, `Owning Ideas', pp. 758-9.
  82. Hettinger, `Justifying Intellectual Property', p. 35. See also B. Martin, `Against intellectual 
property' [available from the author at Department of Science and Technology Studies, University 
of Wollongong, New South Wales NSW 2522, Australia, e-mail: < b.martin@uow.edu.au >.
  83. Barlow, `The Economy of Ideas'.
  84. Hettinger, `Justifying Intellectual Property', p. 38.
  85. Martin, `Against intellectual property'.
  86. Palmer, `Are Patents and Copyrights Morally Justified?', pp. 830 and 833-4.
  87. Martin Khor, `Intellectual Property: Tightening TNC Monopoly on Technology', Third World 
Network Features, No. 667/90 [Syndicated 1990] (emphasis added).
  88. Hettinger, `Justifying Intellectual Property', pp. 40 and 47-9.
  89. This issue is sometimes raised in the discussions of Trade-Related Intellectual Property Rights 



(TRIPs) but most often only as a rhetorical device.
  90. K. Maskus, `Normative Concerns in the International Protection of Intellectual Property 
Rights', World Economy, Vol. 13 (1990), p. 387.

~~~~~~~~

By CHRISTOPHER MAY
Copyright of New Political Economy is the property of Routledge and its content may not be copied 
or emailed to multiple sites or posted to a listserv without the copyright holder's express written 
permission. However, users may print, download, or email articles for individual use.


